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Issue of the Cost-Shifting in E-discovery :
Centering around Zubulake Judgment I, II and III
Harumi TAKEBE
This article discusses the issue of cost shifting in the disclosure of elec-
tronic information ?E-discovery?. Formerly and conventionally, with re-
spect to acquisition of copy of information from other party in discovery, the
cost for that purpose has been assumed to be borne by the requesting party.
However, in regard to the today’s business practice, it becomes custom to
communicate and store an electronic information and thus it is requested
more in discovery to disclose the data and documents stored in the form of
electronic information than written paper product retained in file cabinets.
In addition to that, disclosure of electronic information in discovery is more
requiring considerable costs to both parties. Especially, expensive costs in-
clude such as retrieving information from the backup, copying data ?mirror
image? stored in the hard stored disk, and even retrieving the discarded
data.
The issues here are which party, a requesting party or a producing party,
should bear the cost and, if either party is to be borne, then how the court
should determine the appropriate price or percentage of the actual cost.
The sudden increase of the electronic discovery which charged higher
prices in the middle of 1990’s made this type of issues appeared in the pres-
ence of a district judge or a magistrate judge in lower courts. They have
begun to exercise the power under Federal Rules of Civil Procedure 26 ?c?
in sequence to assign a part to costs to the requesting party. In other words,
the district courts have imputed costs to the party whom discovery was de-
manded from and after Federal Rules of Civil Procedure 26 ?c? enacted “an
equity event” to provide an expectancy of the traditional discovery which
each party of the suit pays one’s own discovery costs with exception.
For that procedure, in the lower courts, they have developed several “ana-
lytical framework” for scrutinizing the initial issues. The approach of the
???? 64? 1? ?2013? 4??
?
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“analytical framework” shall be assorted into four major categories : ?1? The
“marginal utility test” that was established in the case of McPeek vs.
Ashcroft ; ?2? the “Rowe test” in Rowe Entm’t, Inc. vs. William Morris
Agency, Inc.; ?3? the “Zubulake test” introduced in this article and ?4? the
following electronic discovery amendment of Federal Rules of Civil
Procedure in 2006 and the application of the seven factors for the cost-
shifting outlined in the Advisory Committee records for Federal Rules of
Civil Procedure 26?b??2?.
Now, as the center of important decision in this regard, I would like to
analyze the issues of cost-shifting in E-discovery by focusing upon the court
decisions shown in the judgments of Zubulake v. UPS, I, II and III.
Accordingly, in the first chapter, I discuss the issue of E-discovery and de-
scribes factual background of the Zubulake case, in the second chapter, ex-
amine the cost sharing in discovery before Zubulake ruling, in the third
chapter, analyze the “Seven Factors Test” in Zubulake I and III, and try to
conclude. The scope of the analysis and discussion in this article is limited
to the cost-shifting for litigation issue. The article has following structure :
Introduction
Chapter1 : On the issue of discovery and introduction the Zubulake case
?1? The facts of the judgment on the merits of a case
?2? Issues
?3? Decision
Chapter2 : The analysis of cost sharing in discovery before Zubulake ruling
?1? “Marginal Utility test” in McPeek vs. Ashcroft
?2? “Rowe test” in Rowe Entm’t, Inc. vs. William Morris Agency,
Inc.
?3? “Proportionality test” in Federal Rules of Civil Procedure
26?b??2?
Chapter3 : Seven factors test in Zubulake I and III
?1? Seven factors test in Zubulake I
?2? Specific Cost-shifting indicated by Zubulake III
Conclusion
